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ABSTRACT 
 
Tax has always been a rather touchy subject in modern society. We all resent it, 
but we all must pay it. This academic writing will delve into the basic constructs 
of the tax legislation implemented in South Africa. We will approach the relevant 
legislation by using the modern form of interpretation, namely the teleological 
approach in order to ascertain how our legislation stands up against the statutes 
implemented by the international community.  
We will proceed to look at why we are required to pay tax and what the State is 
supposed to be putting such taxes towards in order to realize the most basic of 
human rights which we are afforded as South African citizens. We will look at 
which rights are affected the most by the injecting of tax revenue in the 
community, or the lack thereof, and what this does to society as a whole.  
Finally, this academic piece will look at how the tax legislation can be amended 
and enforced in order to attempt to realize the benefits it purports to achieve in the 
best way possible. We will look at how the current form of interpretation that our 
courts use compares to the ideal form of interpretation as stated above. The 
question we will pose is, should we be moving towards a more teleological 
approach to the interpretation of legislation in the area of South African tax law or 
are our current methods of interpretation sufficient and satisfactory?  
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1. Introduction 
The Income Tax Act (hereinafter referred to as the “Act”) is one of many tax statutes 
used in South Africa, and arguably the most important statutes, which is used in South Africa 
for the taxation of individuals and other legal entities such as companies and close 
corporations.1 There have been numerous disputes and debates regarding certain aspects and 
definitions found within the Act in relation to the taxpayers being required to pay the relevant 
tax or not, such as the definition of gross income, and the specific aspects falling within the 
definition. The definition of gross income, being simply stated at the early stage of this essay 
is the “total amount, in cash or otherwise, received by or accrued to or in favour of a person”.2 
This definition will be broken down in to its relevant elements as we progress through this 
essay. I will discuss the relevant cases which have historically governed the application of that 
specific element in relation to the interpretation thereof, and will then discuss the current case 
law which is deemed to be authority, whether it is correct or not, in accordance with the specific 
form of interpretation which will be applied in this essay, namely the teleological approach.  
Another piece of legislation that is relevant to the interpretation of imposing of taxes is 
the Tax Administration Act.3 This statute provides that the provisions thereof are binding on 
the taxpayers unless such interpretation has been altered by a court.4 In addition thereto, it sets 
out the relationship between taxpayers and SARS and sets out when a taxpayer is liable to pay 
taxes,5 which falls in line with the contra fiscum rule which will be dealt with in further detail 
later in this study. The Tax Administration Act, while assistive to the interpretation of the 
Income Tax Act, will not be dealt with in this study. 
While not applicable to the study at hand, one must also keep in mind that the South 
African Revenue Service releases Interpretation notes on a regular basis in order to assist with 
the interpretation of the Income Tax Act as well other tax statutes, such as the Value Added 
Tax Act.  As has been stated by J Froneman in the case of Marshall NO and Others. v CSARS,6 
 
1 58 of 1962. 
2 s 1 of the Act. The definition of gross income is extremely large and includes subsections (a) to (n), but these 
will not be dealt with as they go beyond the scope of our exploration of the teleological approach in this academic 
piece.  
3 28 of 2011 (hereinafter referred to as the “TAA”). 
4 s 5 of the TAA. 
5 s 4 of the TAA. 
6 2018 JOL 39828 CC. 
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while these interpretation notes are not binding on the courts or the taxpayer, they can assist in 
the interpretation of the relevant tax legislation.  
We will also look at the presumptions of statutory interpretations which are recognized 
in South Africa and discuss how they are applicable to the matter at hand. Select presumptions 
will be dealt with in relation to the interpretation of the Act. Thereafter focus will be brought 
to the teleological approach, in which I will dissect and discuss its 5 elements, namely history, 
language, context, value and comparison.7 Each of these elements will be discussed in detail, 
and will then be applied to the relevant portion of the gross income definition, finally stating 
whether I believe the teleological approach is the best suited form of interpretation for the 
aspect of tax legislation in South Africa, and if so, if it has been successfully applied to the 
current version of the legislation, or if any amendments should be made in order to ensure a 
correct implementation of the approach.  
After the application of the teleological approach, I will move towards the Constitution 
and how the Income Tax Act exists alongside the Constitution. More specifically, I will look 
at how the Act, and the intention of the legislature during the drafting thereof, affects the rights 
found in the Bill of Rights and how the Act is achieving and advancing these rights and goals 
or whether it is desirous to find a different approach.8 
Finally, I will summarize what has been discussed throughout this essay, concluding 
with whether I agree with the teleological approach to the interpretation of statutes in relation 
to the Income Tax Act as opposed to the alternative methods of interpretation, such as the 
purposive or literalist approaches. I will provide my opinion of whether the current precedent 
which has been written by way of the cases discussed is indeed the correct outcome, and 
whether I believe that it is what the legislature intended when it drafted the statute.  
 
1.1. The Income Tax Act 
The Income Tax Act is the tax legislation which is used in the South African tax 
system.9 It was initially promulgated in 1962 with several amendments having been 
implemented since its promulgation, with the latest amendment having been implemented on 
17 January 2019. Up until 2001, South Africa used the “source-based approach” for taxation 
 
7 van Staden Identification of the parties to the employment relationship: an appraisal of teleological 
interpretation of statutes (2017 thesis UJ) 34. 
8 ch 2, The Constitution of the Republic of South Africa, 1996 (hereinafter referred to as the “Constitution”). 
9 n 1 above. 
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but has since moved towards the “residence-based approach”.10 These different approaches 
will be discussed in further detail hereunder.  
 
1.1.1. Source-based versus residence-based approaches 
1.1.1.1. The source-based approach to taxation 
The source-based system originated in England and only recognized salaries as income 
in the sense that anything of a capital nature (which will be discussed in further detail later) 
was not considered as taxable.11 Therefore, proceeds from the sale or disposal of assets such 
immovable property was not taxable under this system. In terms of the source principle, the 
taxpayers are taxed on the income that originates within the territorial jurisdiction or 
geographical confines of the country, despite the taxpayer’s country of residence.12  
In essence, the effect of the source principle of taxation is that regardless of where you 
reside, if you have received income or proceeds from or in a specific jurisdiction, being that of 
a specific country, you will be taxed in that country in accordance with their specific tax 
legislation and procedures. Due to the taxation in such country, you will effectively be exempt 
from being taxed in South Africa.13 If you were to be taxed in both the country of the source 
of the income, as well as the country which you are a resident in, it would constitute double 
taxation.14 The purpose of these specific forms of taxation are to eliminate the so called “double 
taxation”. Such problems have been combatted by several tax treaties.15 
Generally, with regards to persons that are taxed based on the source principle, there is 
a certain percentage of the total amount which is kept within South Africa. This is referred to 
as “withholding tax”. The reason for the withholding tax is to ensure that the amount that would 
have been received arising from the relevant tax implications remains in South Africa and can 
be seen in many industries such as royalties for entertainment or the income received by sports 
stars.16 As stated above, the implementation and conclusion of a number of treaties between 
South Africa and other countries have been incorporated to ensure that there is no double 
taxation. These tax treaties will be discussed in more detail further at a later stage in this essay.  
 
10 Croome et al Tax Law An Introduction (2017) 27. 
11 Olivier “Residence based taxation” 2001 TSAR 20 21.  
12 Croome (n 10) 26. 
13 Tsatsawane “Interest income from a source within, or deemed to be within, South Africa” 2000 JBL 178. 
14 Mosupa “A introduction to double taxation agreements” 2003 JBL 178. 
15 Olivier “A person’s usual place of residence is where she is ordinarily resident” 2007 SA Merc LJ 97 98. 
16 Croome (n 10) 59.  
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1.1.1.2. The residence-based approach to taxation 
In comparison, the residence-based system originated in the United States in which it 
did not make such a distinction between income and capital amounts.17 Both income and capital 
is taxable in this system, but merely at different taxable rates. The purpose of the residence-
based approach is to tax a person, regardless of what form of receipt it is, being either income 
or capital in nature, based on where they reside.18  
The first question to ask when dealing with this is, what constitutes as residence? There 
are two forms of “residence” in South Africa, namely the ordinary residence principle and the 
physical presence principle.19 The ordinary residence principle has been used and determined 
mainly from case law whereas the physical presence principle is found directly in the Income 
Tax Act. These are ordinary residence, and physical presence.  
According to the ordinary residence principle, you are deemed to be a resident when 
you regard South Africa as your home. As was stated in Levene v IRC the court confirmed that 
ordinary residence connotes residence in a place with some degree of continuity, apart from 
accidental or temporary absences.20 Additionally, the court held in Cohen v CIR that a person’s 
ordinary residence is the country to which he would naturally and as a matter of course return 
from his wanderings.21 Due to a number of persons traveling across the globe and earning an 
income in different states during such travels, there are a number of treaties which have been 
ratified by South Africa to combat double taxation for income which has been received from 
different countries using alternative tax systems, in which a resident of South Africa would be 
taxed in South Africa as they are a resident, and additionally being taxed in a country from 
which the money was received.22  
The other principle with regards to the residence-based approach to taxation is the 
physical presence approach. This is regulated by the Income Tax Act.23 In accordance with the 
Income Tax Act, you are deemed to be a resident in South Africa for tax purposes if you have 
resided or remained in the Republic for a minimum specified period. The minimum period is:  
• Exceeding 91 days in aggregate during the current year of assessment; and  
 
17 ibid.  
18 Olivier (n 15 above) 100-102. 
19 Croome (n 10 above) 28-30. 
20 1928 AC 217.  
21 13 SATC 362 371. 
22 Olivier (n 15 above) 98. 
23 s 1(a)(ii) of the Act.  
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• Exceeding 91 days in aggregate during each of the five years of assessment 
preceding the current year of assessment and 
• Exceeding 915 days in aggregate during the five years of assessment preceding the 
current year of assessment.24  
One must also be aware that these above periods need not be continuous, and could therefore 
be interrupted, provided that the specified period of days have been met for the specific year 
of assessment, or in case of the second and third minimum periods, the five years preceding 
the relevant assessment.25  
As can be seen from the above, the Income Tax Act attempts to ensure that most persons 
who have spent an extended period of time in the Republic and have earned a form of income 
during that extended stay are taxed, either as they are taking advantage of the benefits and uses 
of the Republic, or they genuinely regard the Republic as their home, in which case they should 
pay taxes just like any other resident of the country. This would constitute “ordinarily resident” 
as was discuss in the case of Levene v IRC.26  
It is clear that South Africa has moved towards a more residence-based approach as 
both income and capital are taxed. The two applicable forms of taxation are referred to as “gross 
income” and “capital gains”. The specific thresholds are not of importance at the early stages 
of this essay and will be discussed in further detail when dealing with the Income Tax Act in 
more detail. 
 
1.1.2. The canons of taxation 
There has been much debate as to what the best and most effective tax system is and 
how it should be applied. It is very difficult to come to a final and concrete conclusion as to 
what the best system would be due to the many different cultures, beliefs and arguments for 
and against taxation with regards to the different systems.  
One of the most respected and influential economists formulated an approach in his 
series of books later titled “An Inquiry into the Nature and Causes of the Wealth of Nations” 
in which he stated there are 4 critical elements or criteria to a successful tax system.27 They are 
 
24 Croome (n 10) 30.  
25 ibid.  
26 n 20 above.  
27 Smith An Inquiry into the Nature and Causes of the Wealth of Nations (1776) 639. 
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commonly referred to as the canons of taxation and are still used as major cornerstones today 
when dealing with taxation and disputes in specific systems. The 4 elements are: 
 
1. Equity; 
2. Certainty; 
3. Convenience; and 
4. Cost efficiency.28  
 
These canons of taxation will be briefly discussed in order to establish a general 
foundation of our later discussions.  
 
1.1.2.1. The canon of equality 
According to this maxim, persons should all contribute towards the government in a 
progressive manner. This means that the more a taxpayer earns, the more he will pay in taxes.29 
This is observed in our current tax system and essentially most of the tax systems available 
around the globe. We identify this as the tax curve as the result is the more a person earns, the 
more tax they are required to pay. This in turn assists the poverty and inequality that exists in 
the country.30  
Some may identify this tax curve as a form of inequality, in which they argue that all 
persons should pay the same amount of tax, but this canon is universally accepted as it ensures 
government receives the necessary amount of income in order to maintain the countries and 
the many aspects thereof as well as attempt to develop and further the poorer areas in the 
country.  
 
1.1.2.2. The canon of certainty 
As has so perfectly been illustrated by Adams, certainty ensures that the taxpayer knows 
exactly how much to pay, when to pay it, how it should be paid and so forth.31 If there was to 
be an uncertainty when dealing with taxes, the individual taxpayers would be more reluctant to 
 
28 Croome (n 10) 9. 
29 Smith (n 27).  
30 Croome (n 10) 9.  
31 ibid. 
7 
 
pay such taxes as they can’t guarantee that they are doing so in the correct manner and do not 
want to be penalized for their failure to comply with the statutory requirements.  
It is my belief that this canon is the one which does not in itself pose a big problem in 
the South African economy and more specifically the payment of taxes, but the fact that the 
taxpayers, while certain of whom, where, what and when to pay, they do not reap the benefits 
as the money is misallocated and we do not see and appreciate where and how our tax money 
is being used. 
 
1.1.2.3. The canon of convenience 
Convenience again ensures that the payment of the taxes does not become a burden on 
the taxpayer insofar as it is difficult for them to make the payment.32 We can use VAT (value 
added tax) as an example of this maxim. VAT is charged on any good or service purchased and 
is included in the final selling price of the good or service. The inclusion of this tax in the final 
amount makes it easier for the purchaser or “taxpayer” to essentially pay the tax as there is no 
additional effort that he/she must do in order to pay the taxes on the good or service.  
 
1.1.2.4. The canon of cost efficiency 
Taxes are to be imposed in such a way that they are not taken from the taxpayers 
arbitrarily.33 They should be efficient in the sense that the government should not incur 
unnecessary costs and expenses in the collection of the taxes. This again falls back on my 
troubles stated in paragraph 1.1.2.2 above in which the taxpayers are not seeing where their 
taxes are being used. As a result of this, taxpayers are not as willing to pay their taxes, as has 
been seen over the years, which requires the government to incur unnecessary expenses in order 
to collect such taxes from the taxpayers.  
 
1.2. Presumptions of statutory interpretation 
In order to have a clear idea of the interpretation of legislation before continuing with 
this essay, we should also briefly look at the presumptions in relation to such interpretation. 
There are several presumptions applicable to statutory interpretation and not all will be of true 
 
32 Smith (n 27) 640. 
33 ibid. 
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relevance regarding our interpretation of the Income Tax Act. Therefore, I will only deal briefly 
on the presumptions which are relevant to the Act and the interpretation thereof.  
 
1.2.1. Legislation is not unjust, inequitable and unreasonable 
At the very outset, the Constitution can be seen as a very basic breakdown of the values 
justice, equality and reasonableness as society would expect.34 Going as far back as even prior 
to the Constitution, the courts, when faced with two or more interpretations for a specific 
provision or piece of legislation, would elect the meaning which was the least harsh or did not 
lead to injustice. Regarding the values of justice, equality and reasonableness can be seen to 
have been repeated in the Constitution in the preamble as well as sections 1, 7(1), 36(1) and 
39(1). These values have therefore been codified in our Constitution.35  
A perfect example of the application of this presumption can be found in the case of 
S v Mhlungu.36 In this case, the court stated that it would it would be unreasonable to presume 
that a lawgiver wrote and implemented legislation with the intention for such provisions to be 
irrational, arbitrary or have unjust consequences. This was echoed in Du Plessis v De Klerk in 
which the court,37 when dealing with the interpretation of the interim constitution stated that 
such Constitution could not have been intended to bear a harsh or inequitable meaning.38 
 
1.2.2. Legislation applies in general and not to particular instances 
This relates to the law of general application, in which, as the presumption states, the 
legislation will apply to the general situations or instances rather than specific matters, unless 
expressly stated within the legislation. This again falls in line with the Constitution and more 
specifically the right to equality.39 As described by van Staden, the presumption “applies to 
events that occur regularly and not to exceptional circumstances”.40  
 
 
34 du Plessis Interpretation of Statutes and the Constitution 2012 2C18. 
35 van Staden “A comparative analysis of common-law presumptions of statutory interpretation” 2015 Stell LR 
550 573. 
36 S v Mhlungu 1995 7 BCLR 793 (CC). 
37 du Plessis v de Klerk 1996 5 BCLR 658 (CC). 
38 the Constitution of the Republic of South Africa Act 200 of 1993 (hereinafter referred to as the “Interim 
Constitution”).  
39 s 9 of the Constitution.  
40 van Staden (n 35) 558.  
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1.2.3. Legislation promotes the public interest 
This can be a rather difficult one, as the idea and definition of public interest can and 
most likely will be different depending on who you ask. As was stated by du Plessis, statutory 
interpretation generally involves the weighing up and balancing of individual and public 
interests in order to achieve the most satisfactory result.41  
 
1.2.4. Legislation does not violate international law 
The main purpose of this presumption is to ensure that the obligations of the State on 
an international level are not interrupted or disturbed due to domestic legislation.42 It is also to 
ensure that the international standards which have been implemented into South Africa are 
upheld and are not arbitrarily discarded of. One must also take into account the fact that not 
only should international law not be violated, but in accordance with section 233 of the 
Constitution, the courts are to interpret the provisions of legislation in a manner which is 
consistent with the international legislation.43  
This presumption was confirmed in Azanian Peoples Organisation (AZAPO) v 
President of the RSA.44 In this case the court held that there is indeed a presumption against the 
interpretation of legislation in a manner which goes against or invalidates international law 
where there is an alternative interpretation which will uphold such international legislation.45  
 
1.2.5. Legislation does not apply with retrospective effect 
The implementation of new laws does not have any effect on decisions and actions 
which occurred prior to the implementation thereof. This has been confirmed time and time 
again. The problem is if this presumption were to not be implemented or enforced there would 
be no legal certainty now or for any future actions. It would mean you would conduct yourself 
in a manner which is legal at the time of the conduct but would become illegal at a later stage 
and you would still be held liable for this “unlawful” conduct.46  
 
41 du Plessis (n 34) 2C20. 
42 du Plessis (n 34) 2C22.  
43 Tladi “Interpretation and international law in South African courts. The supreme court of appeal and the Al 
Bashir saga” 2016 AHRLJ 310 311.  
44 1996 8 BCLR 1015 (CC).  
45 Tladi (n 43 above) 320. 
46 Erasmus “A note on the introduction of nullum crimen, nulla poena sine lege or principle of legality in the South 
African asset forfeiture jurisprudence” 2016 SACJ 247 252.  
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The problem was well addressed in National Director of Public Prosecutions v Carolus 
in which the court confirmed that the presumption is required to be enforced,47 failing in which 
no individual would be able to conform to their conduct accordingly as they would not be sure 
what is lawful or unlawful.  
This does not necessarily mean that legislation will never apply retrospectively. The 
court is willing to apply it retrospectively if the matter has not been finalized at the time of the 
implementation of the new legislation. The courts are also willing to stray from this 
presumption should the interests of public require it.48 There are a number of other 
circumstances where the court will be willing to apply legislation retrospectively, such as: 
 
1. Where a statute specifically states that it is to be applied retrospectively.49 
This could be the reason that the legislation was implemented in the first 
place;  
 
2. Where the legislation has been implemented to confirm law, which is already 
in existence;50 
 
3. Legislation which has been implemented in order to provide clarity over a 
matter which has been cast with doubt;51 
 
4. The legislation may apply retrospectively if the application thereof will be to 
the benefit of all the interested parties to the matter at hand. Should it not 
benefit all the parties, or only benefit specific parties, then such application 
will not find its way in the court;52 
 
 
47 2000 1 SA 1127 (SA). 
48 Kruger v President Insurance Co Ltd 1994 2 SA 495 (D). 
49 van Staden (n 35) 569.  
50 du Plessis (n 34) 2C25. 
51 ibid. 
52 ibid.  
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5. Legislation may also apply retrospectively should it only be applied for 
procedural matters. This again will not be applicable should it effect the 
substantive rights or interests of an interested party in the matter.53  
 
While this is of no relevance to the subject matter of our academic writing, it should 
also be noted that the Constitution specifically includes this presumption with regards to 
criminal matters by saying that no one should be convicted of an offence which was not an 
offence in terms of the law at the time that the act was committed.54 This is known as the 
principle of legality. 
  
1.2.6. Legislation is not invalid or purposeless 
When reading legislation, the court is required, when interpreting the text, as is with 
the interpretation of contracts, to “read the text as a whole, assigning a meaning to every word 
and phrase, and not permitting any portion of the text to be rendered redundant”.55 Preambles 
and definition clauses are generally included in the statute in order to assist with the 
interpretation of the legislation and to shine clarity on any confusion that could arise during the 
interpretation. Should there not be a definition for a specific word in the statute, the court is 
required to apply the ordinary grammatical meaning to the word as is the case with the 
interpretation of contracts.  
This presumption effectively ensures that if there are multiple interpretations for the 
statute or provisions in the statute, and there are certain interpretations which render the statute 
or provision invalid, while there are also interpretations which uphold the validity thereof, the 
courts are required to apply the interpretation which ensures the statute or provision remains 
valid.56 It is always presumed that the legislature intended for the legislation to be valid and 
did not intentionally draft and implement legislation which it knew would be invalid or 
unlawful.  
This presumption also goes hand in hand with what people tend to call the presumption 
of constitutionality. This presumption is very similar to the presumption of validity but goes 
 
53 van Staden (n 35) 569. 
54 s 35(3)(l) of the Constitution.  
55 Secretary for Inland Revenue v Somers Vine 1968 2 SA 138 (AD) 156.  
56 van Staden (n 35) 564.  
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further than just ensuring the statute or provision is valid. It ensures that the interpretation also 
falls in line with the Constitution and the relevant provisions thereof.57  
 
1.3. Forms of statutory interpretation 
There are several theories that have been used when dealing with the interpretation of 
legislation. The most prominent theories are namely literalism, intentionalism, literalism-cum-
intentionalism, contextualism and purposivism (more ideally referred to as the teleological 
approach).58  Each of these theories will be briefly discussed in order to provide some clarity 
on the background and history of the statutory interpretation as it has been in South Africa.  
 
1.3.1. Literalism 
Literalism, as the name suggests, requires the reader to interpret the wording of 
legislation exactly how it is worded, regardless of how negative or biased such wording could 
be.59 One should read the text regardless of how clear the intention of the legislature was when 
drafting the legislation, if such text, in its literal sense, has a complete meaning.  
This strict approach has slowly been deviated from in the form of the “golden rule”. 
This has been illustrated by Lord Wensleydale in which he said the grammatical and ordinary 
meaning of the words must be followed, unless it is clear that it will lead to absurd results.60 
This golden rule has slowly been incorporated in South African law when using the literalism 
approach to interpretation.61  
In the more recent years, it has been found that the pure literalist approach to the 
interpretation of legislation is extremely limited, and does not achieve the desired results, based 
on the interests of society. A clear example of the inability of this approach to achieve a 
satisfactory result is the case of Whitehead v Woolworths.62 In this case, a pregnant employee 
was dismissed prior to having begun her work when the employer became aware of her 
pregnancy. She took the matter to court, arguing that she had been unfairly dismissed in 
 
57 du Plessis (n 34) 2C26.  
58 du Plessis (n 34) 2C9.  
59 Ross “Interpretation theory and statutory construction: Revisiting the issue in the light of constitutionalism” 
2004 Stell LR 268 272. 
60 Grey v Pearson (1843-60) All ER Rep 21 (HL) 36. 
61 van Staden (n 35).  
62 Whitehead v Woolworths (Pty) Ltd (1999) 20 ILJ 2133 (LC).  
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accordance with Section 187 of the Labour Relations Act.63 The court looked at the legislation 
and found that one would only be considered an “employee” upon the commencement of said 
person actually working or receiving some form of remuneration, which had not occurred in 
the case at hand. The court, while not agreeing on the definition of “employee” and “employer”, 
had no choice but to make a ruling based on what the legislations text stated, and therefore 
ruled against Whitehead.64 
 
1.3.2. Intentionalism 
Intentionalism is the direct opposite of literalism insofar as it is used to discern what 
the true intention of the legislature was when drafting the legislation. Once the intention has 
been determined, one must ensure that such intention is given its full effect.65 As a result 
thereof, this form of interpretation is much less rigid than that of the literalist approach as it 
allows for the interpreter to read into the legislation and attempt to ascertain the true intention, 
rather and looking at the simple grammatical meaning and applying such meaning in the real 
world situation. 
 
1.3.3. Literalism-cum-intentionalism 
Literalism-cum-intentionalism attempts to merge the two previous theories discussed 
above. This approach attempts to determine the intention of the legislature, but by specifically 
looking at the language of the legislation. It initially attempts to give effect to the text in terms 
of its ordinary meaning and attempts to ensure that such meaning is in line with the intention 
of the legislature.66 Additionally, one looks at if there could be more than one form of 
interpretation of the language, and applies the interpretation which is most suitable with the 
intention of the legislature. 67 
 
 
63 66 of 1995. 
64 McGergor “Is actual commencement of work a requirement to be an ‘employee’ for purposes of unfair dismiss? 
A purposive interpretation” 2004 SA Merc LJ 270 272. 
65 du Plessis (n 34) 2C14.  
66 ibid. 
67 ibid. 
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1.3.4. Contextualism 
The main focus of this approach is that one should not read the words of the text in 
isolation. One must read the surrounding words and the context in which the words have been 
placed.68 This form of interpretation has often been used by the Constitutional Court in South 
Africa due to its flexibility and rationality. As was stated in Hoban v ABSA Bank, when looking 
at the context, it does no more that reflect what the legislature truly intended when drafting 
such legislation. 69   
 
1.3.5. Purposivism 
One could identify purposivism as a combination of literalism-cum-intentionalism and 
contextualism. As has been stated by du Plessis, purposivism “attributes meaning to a 
legislative provision in light of the purpose that the provision seeks to achieve in the context 
of the instrument of which it forms part”.70 When there is a contradiction between the language 
and the intention or purpose of the text, the intention and purpose of the text will always be 
triumphant. This approach has been labelled as intentionalism-cum-purposivism. Purposivism 
is essentially the gateway to the interpretative approach we will be applying in this essay, 
namely the teleological approach.  
While literalism has always been the golden standard for the interpretation of 
legislation, the courts have slowly started moving away from such a strict form of 
interpretation. A good example of this is the case of Wyeth Ltd v Manqele.71 This case is a 
direct comparison to the Whitehead case discussed above,72 and has also been discussed by 
McGregor due to the move away from the literalist approach towards a more purposive 
approach.73 In this case, the courts had a very similar question to ask as compared to the 
Whitehead case but came to a very different conclusion. The court, when reaching its decision, 
not only looked at the Labour Relations Act, but also looked at the relevant provisions of the 
Constitution, and found that while such person might not have been considered an “employee” 
in accordance with the provisions of the Labour Relations Act, they did indeed constitute an 
 
68 ibid.  
69 Hoban v ABSA Bank Ltd t/a United Bank [1999] 2 All SA 483 (A). 
70 du Plessis (n 10) 2C14.  
71 Wyeth SA (Pty) Ltd v Manqele & Others (2003) 7 BLLR 734 (LC). 
72 n 58 above.  
73 McGregor (n 64).  
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“employee” in terms of the Constitution if there was a valid and binding contract of 
employment.74  
 
1.3.6. The teleological approach 
The teleological approach has been described as a value-activating interpretation,75 as 
it not only attempts to ascertain the true purpose of the legislation, but to target and achieve a 
“scheme of values” which goes far beyond the matter at hand but deals with the matter in its 
general application and approach.76 One must always remember that the purpose of statutory 
interpretation is to enable and give effect to the rights envisaged in the Constitution. This was 
stated by Botha that the “fundamental principle of statutory interpretation is that the purpose 
of the legislation must be determined in the light of the spirit, purport, and objects of the Bill 
of Rights in the Constitution”.77 This was also reiterated and confirmed by van Staden who is 
a huge advocate for the teleological approach to interpretation.78  
It was also clearly stated by Thackwell that the teleological approach (also known as 
the coherent theory) is not to be seen as an independent form of interpretation.79 It is seen as 
an extension of the purposivism theory, which has been discussed above at paragraph 1.3.5.80 
The teleological approach can be broken down in to 5 elements which will be briefly discussed 
hereunder before moving on to the application to the matter at hand, the Income Tax Act. 
 
1.4. The elements of teleological interpretation 
As has been stated in paragraph 1.3.6 above, there are five elements of the teleological 
approach which require a brief discussion before moving on to the interpretation of the Income 
Tax Act.  
The historical element of the teleological interpretation seems like a rather basic one 
but lays the foundation for the further interpretation of the relevant statute. With the historical 
element, we look at where the statute comes from, what era it was developed in and why it was 
 
74 n 62 above, 274. 
75 Botha Waarde-aktiverende gronwetsuitleg: vergestalting van die matieriele regstaat. 
76 van Staden (n 35) 34. 
77 Botha Statutory Interpretation: An Introduction for Students (2005) 10, 66 – 75.  
78 van Staden “‘Deemed’ to be an employee: Adopting the teleological interpretation of statutes” 2018 SA Merc 
LJ 416, 427.  
79 Devenish Interpretation of Statutes 39. 
80 Thackwell Purposive and teleological methods.  
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adopted. This element brings about the relevance and extent thereof, not necessarily for the 
current moment in time, but more specifically the time of the implementation of the 
legislation.81 
The language element is a form of the grammatical interpretation of legislation. One 
must look at how the legislation has been worded. In this respect, the language element is a 
form of a literalist form of interpretation, but while only being a specific part of a much larger 
wheel of interpretation.82 
The context element can fall in line to quite an extent with the historical element 
touched on above. Regarding the context, one must look at the surrounding circumstances that 
the legislation has relevance to, such as the people it effects and to what extent.83 
The value element is rather self-explanatory. What does this legislation bring to the 
table? What value does it provide to society, and to what extent is this value appreciated by the 
people affected?  
The final element of the teleological approach, comparison. At this point, one takes all 
the information that have processed in the 4 abovementioned elements and puts it level next to 
the other forms of interpretation as well as the interpretation as it would be in other international 
communities in order to identify what this form of interpretation has achieved in comparison 
to the other forms, and if this interpretation yields a beneficial result.84  
 
2. Interpreting the Income Tax Act 
While there is such a broad spectrum to discuss when dealing with the Income Tax Act 
and the applicable interpretation thereof, for purposes of this essay, we will be focusing on 
what seems to be the simplest, but in reality, is possibly the most complicated provision: the 
definition of “gross income”. In terms of the Income Tax Act, gross income is defined as  
 
“in relation to any year or period of assessment, means  
 
81 van Staden (n 7) 34. 
82 van Staden (n 7) 34-35. 
83 van Staden (n 7) 35. 
84 van Staden (n 7) 36. 
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(i) in the case of any resident, the total amount, in cash or otherwise, 
received by or accrued to or in favour of such a resident; or  
(ii) in the case of any person other than a resident, the total amount, in cash 
or otherwise, received by or accrued to or in favour such person from a 
source within or deemed to be within the Republic, 
during such year or period of assessment, excluding receipts or accruals of a 
capital nature …” 85 
 
While this may seem like a rather simple definition, the conflicting versions which have 
arisen throughout the years is surprising. Throughout the discussions it will become clear that 
such discrepancies are clearly as a result of the different applications of interpretation 
throughout the years. 
I will break down the definition of gross income into its smaller, relevant elements, and 
then compare historical case law to the current stance based on the most recent case law deemed 
to be the correct approach. Thereafter, I will compare the latest precedent to the teleological 
approach in order to determine if, in my opinion, such case is indeed correct, or if it leaves 
something to be desired against the backdrop of the teleological approach.  
An important aspect to consider during the analysis of these cases is the contra fiscum 
rule which still applies today.86 This rule states that if there are multiple interpretations 
applicable to a specific provision of a statute, then the interpretation which results in the least 
burden will be applied.87 This means that if there is ambiguity in the Act, the interpretation 
which is most favorable to the tax payer will be applied.  
 
2.1. The total amount in cash or otherwise 
For quite some time, it was held that with regard to tax purposes, only the use of cash 
for the particular purchase would be recognized as taxable. This meant that transferring of 
goods from person to person or receiving some sort of benefit other than in the form of cash 
meant that these people would not be liable for any tax implications for such transactions. This 
 
85 s 1 of the Act.  
86 Ashton “Towards a jurisprudence of corruption: Reformulating the contra fiscum principle for the purposive 
approach” 2019 SALJ 749, 750. 
87 Moosa “Value-conscious interpretation of taxing provisions using ubuntu: An appropriate decolonised 
interpretive approach?” 2018 SA Merc LJ 71 77. 
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was evident from the ruling of CIR v Delfos.88 This has since changed as is clear from the ruling 
in CSARS v Brummeria Renaissance (Pty) Ltd.89  
 
2.1.1. CIR v Delfos 
While in the Delfos case, the court did not necessarily require that the amount be in 
cash, the court clearly stated that it required such amount to be capable of a monetary value.90 
This meant that if an amount could not be transferred into money, then it did not fall within the 
definition of gross income for tax purposes. As one can see with this case, the court applied the 
literalist approach to the interpretation of the Act, deeming that as the Act did not specify 
anything other than cash, other forms of income could not be accepted. This falls in line with 
the words “or otherwise” as set out in the definition of gross income.  
 
2.1.2. CSARS v Brummeria Renaissance (Pty) Ltd 
In the Brummeria Renaissance case, the court came to a very different approach. The 
court agreed with the decision arrived at in Delfos in that, as if an amount is capable of being 
transferred into money, it fell within the definition of gross income, but the court went one step 
further and stated that this was not the only way. The court held that the mere fact that a receipt 
or accrual could not be translated into money does not mean it does not have a monetary 
value.91  
In this case the taxpayer had received capital loans. This money received was not in 
dispute as it was required to be paid back. The argument on behalf of the Commissioner in this 
case was the fact that these loans were interest free. It was argued that this interest that would 
have been incurred was ascertainable in the form of money and should therefore have been 
taxable.92  
In this case the court therefore held that the test is an objective one rather than a 
subjective one. As one can see from the ruling in this case, the court began leaning towards a 
more purposive approach, rather than literalism, by attempting to identify what the legislature 
 
88 1933 AD 242. 
89 2007 6 SA 601 (SCA). 
90 n 88 above, 251. 
91 n 88 above, 99. 
92 n 89 above, par 9. 
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was attempting to achieve. In this case, the teleological approach had not quite yet been 
reached, but one can see that the courts were beginning to lean towards such an approach.  
 
2.2. Received by  
This element of the gross income definition has stirred quite some debate. Originally, 
the courts agreed that a person was required to have physically received the money in order for 
it to comply with the requirements of the definition. Additionally, it had to have been received 
for that person’s own benefit, as was set out in Geldenhuys v CIR.93 It is clear that the courts 
have moved from a subjective approach towards a more objective approach, very similar to 
that of the “in cash or otherwise” portion discussed above.94  
The courts have also distinguished between the receiving by or accruing to a benefit to 
a specific person arising as a result of legal activities as well as illegal activities. In the instance 
of legal activities, the approach is an objective one whereas when dealing with illegal activities 
the courts will rather apply a more subjective approach. These objective and subjective 
approaches are discussed hereunder.  
 
2.2.1. Geldenhuys v CIR95 
This case dealt with a usufruct over a flock of sheep. The court held that in an instance 
such as this one, where the usufructuary sold several sheep when the numbers reached a 
specific threshold, such sale would not benefit the usufructuary himself and he therefore did 
not benefit from such sale. As a result thereof, the court held that as he did not benefit from the 
sale, he could not be taxed for the sale of such sheep.96 This is still the standard in South Africa 
with regards to the tax procedures. No person should be taxed on an amount to which he/she 
has derived no such benefit from.  
 
 
93 1947 3 SA 256 (C).  
94 n 97 and n 98 below. 
95 n 93 above. 
96 n 93 above, 269.  
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2.2.2. Brookes Lemos Ltd v CIR97 & Greases (SA) Ltd v CIR98 
Another interesting position which one must look at when dealing with the receipt or 
accrual is that of deposits. A deposit is indeed regarded as a receipt. The main concern leads 
back to the decision held in the Geldenhuys case: “Does the benefit accrue to the taxpayer?”. 
This position was dealt with in the two abovementioned cases, often referred to as the “deposit 
cases”.  
In both cases the court had to look at if the taxpayer had received any form of benefit 
arising from the receipt of a deposit. The court held that while generally a deposit is returned 
to the customer/client, the fact is there is no absolute obligation for the customer to return the 
product in order to receive his/her deposit back. As a result, the deposit is seen as an inclusion 
in the gross income of the taxpayer and will only be deducted should the customer return the 
item and/or become entitled to receive his deposit back. The courts clearly applied an objective 
approach in these cases.99  
 
2.2.3. MP Finance Group CC (in liquidation) v CSARS100 
Moving on to illegal actions and how they affect the taxpayer’s taxable income for the 
relevant period of assessment. As seen above, the standard test used regarding the “received 
by” element is an objective one. This differs when dealing with illegal activities. When dealing 
with such matters, the court will look at the intentions of the taxpayer and why the received the 
money in the first place.101  
As was seen in this case, the court applied a subjective test to determine if the money 
was to be included in the gross income of the taxpayer which was received due to an illegal 
pyramid scheme. The court came to the conclusion that the taxpayer clearly intended on 
benefitting from the relevant amounts and was to therefore be taxed on such amounts. 102 This 
ruling again suggests that the courts have begun moving towards a more teleological approach 
with regards to the interpretation. The courts no longer merely look at the wording of the 
legislation and strictly apply such wording to the matter at hand. The courts have begun looking 
at the specific elements of the teleological approach, such as the purpose of the legislation as 
 
97 1947 2 SA 976 (A).  
98 1951 3 SA 518 (A). 
99 n 97 above.  
100 2007 5 SA 521 (SCA).  
101 Croome (n 6) 70. 
102 n 100 above, 524. 
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well as what it purports to achieve, and then comparing it against the conduct and intentions of 
the taxpayer in order to achieve the most equitable result.  
 
2.3. Or accrued to 
As can be seen in the definition of gross income, the Income Tax Act distinguished 
between having received an amount, and amount having accrued to you. There has long been 
a debate as to what “accrued to” actually entails. This question was raised in several cases, the 
first iconic case being the WH Lategan v CIR case,103 and finally arriving at the correct 
approach in CIR v People’s Stores (Walvis Bay) (Pty) Ltd.104  
 
2.3.1. WH Lategan v CIR 
In this case, a wine farmer sold a large amount of wine to a specific customer. The 
agreement between the taxpayer and the customer was that a certain portion of the amount 
would be payable upon delivery, and the remainder would be payable the following year. The 
Commissioner of Inland Revenue then claimed that the full amount was to be taxed within the 
earlier year of assessment. This was disputed by the taxpayer who took the matter on appeal to 
the then Appellate Division.  
The court ruled that an amount accrues to the taxpayer from the moment that he 
becomes entitled to such amount.105 The court therefore came to the conclusion that the amount 
was taxable in the earlier year of assessment as although he had not been paid the second 
amount, he was entitled to such amount.  
 
2.3.2. CIR v People’s Stores 
Before discussing the People’s Stores case, it is relevant to briefly mention the Delfos 
case again in this regard.106 After the Lategan decision, this approach was disputed for an 
extended period. In the Delfos case, the court was found itself in a difficult position. Three of 
the members of the Appellate Division were in support of the ruling in the Lategan case, 
including Chief Justice Wessels, while the other two members were against the ruling of the 
 
103 1926 2 SATC 16. 
104 1990 2 SA 353 (A). 
105 Croome (n 10) 71.  
106 n 88 above. 
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case, with both sides finding convincing arguments for their decision.107 This clearly shows 
how difficult the interpretation of those two words included in the gross income definition 
were. If the courts were unable to come to an agreement on the meaning of a term, then how is 
the public supposed to reach certainty with regards thereto.  
The debate finally came to an end in the People’s Stores case. In this case, the taxpayer 
concluded a number of credit schemes with its customers. Finally, at the end of a specific period 
of assessment, out of the R1.3 million worth of products which were sold under the credit 
scheme, around R340 000 had been sold under credit but was not yet due and payable. This 
amount was included by the Commissioner which was then disputed by the taxpayer. This 
dispute, beginning in the tax court, eventually found its way to the Appellate Division. The 
court considered the facts at hand and finally came to the conclusion that the ruling as was 
handed down in the Lategan case was indeed correct, and an amount is deemed to have accrued 
to the taxpayer from the moment that they have become entitled to it, and it is not necessary 
that the amount is due and payable yet.108  
 
2.4. Excluding receipts and accruals of a capital nature 
An extremely difficult situation that has occurred in the taxing of persons is the 
distinguishing between receipts which are of a revenue nature, and receipts which are of a 
capital nature. This has an extremely large impact on the taxable amount of the taxpayer, and 
therefore there has been a large dispute for many years whether specific amounts should be 
recognized as revenue or capital.109  
The reason for this is that a taxpayer’s taxable income increases progressively as their 
income increases. The maximum taxable rate in South Africa at the current time is 45%. This 
does not mean that a taxpayer is taxed at a flat rate of 45% though. The effective tax rate as 
soon as the taxpayer enters the highest tax bracket will only be 35%.110 Regardless, in 
comparison, capital gains tax is taxed at a flat rate of 40% for individuals and 80% for 
companies. Therefore, taxpayers, as any reasonable person would, attempt to have as much as 
 
107 ibid.  
108 n 104 above, 365.  
109 Croome (n 10) 84. 
110 The highest tax bracket starting at R1 500 001, having been taxed R532 041 at that stage. R532 041 / R1 500 
001 * 100 = 35.47% effective tax rate.  
23 
 
they can be recognized as capital in nature, as they will be taxed at a much lower rate. In CIR 
v Visser,111 the court said the following: 
“Income is what ‘capital produces’, or is something in the nature of fruit as 
opposed to principal or tree”  
This approach therefore states that income arises as a result of the use of capital. While this 
may seem like a simple approach to the determination of revenue versus capital, it is not always 
as clear cut and therefore is not accurate enough.112  
When dealing with the determination of whether an amount is revenue or capital in 
nature, a huge emphasis is placed on the interpretation thereof. The main test that is used is 
known as the intention test or the “golden rule”.113 With this test to determine whether a certain 
amount is revenue or capital in nature, one will have to determine what the taxpayer’s intention 
was. There are three stages regarding the intention of the taxpayer. One must determine the 
intention of the taxpayer at the time of the acquisition of the asset, the intention of the taxpayer 
during the use and possession of the asset, and finally the intention of the taxpayer at the time 
of the disposal of the asset.114 This is therefore an extremely subjective test.115  
 
2.4.1. CIR v Stott116 
In this case, the taxpayer owned a piece of coastal land. He later subdivided the land 
and kept his home on the one portion. The other portion was later sold in smaller portions of 
the following years. The Commissioner believed that the proceeds of the sale of these portions 
of land were of revenue in nature. The dispute went to the Income Tax Special Court where the 
court ruled in favour of the Commissioner, stating that the taxpayer’s intention was to realize 
a profit from the sale of the land and it therefore constituted revenue.  
This ruling led to the appeal held at the Appellate Division. The court held the fact that 
just because the land was sold in several portions and not as one whole piece of land, it had no 
effect on the intention of the taxpayer at the time of the sales thereof. The court found that the 
taxpayer never purchased and sold the land in order to make profit in the course of carrying out 
 
111 1937 TPD 77. 
112 Croome (n 10) 83. 
113 Croome (n 10) 86. 
114 Croome (n 10) 83. 
115 ibid.  
116 1928 AD 252. 
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a business, and therefore held in favour of the taxpayer, finding the sale of the land to constitute 
as capital in nature.  
 
2.4.2. Natal Estates v SIR117 
In this case, the taxpayer (now known as Hullets) owned a large amount of property in 
which they used to produce and distribute sugar cane. For a period of 5 years, they sold certain 
portions of said land. The Secretary of Inland Revenue included all the proceeds from these 
sales in the company’s gross income, leading to the dispute. The taxpayer argued that the 
amounts constituted capital in nature as it was not as a result of their business.  
The Special Tax Court ruled that a number of sales constituted as capital in nature, 
while others fell within the ambit of revenue in nature.118 This was due to the fact that in the 
beginning the taxpayer had no intention of selling the property as a course of business, but 
throughout the course of the five years, it began to sell so much property that it had become 
the intention of the taxpayer to sell the property as a form of business. 119 
This case is a perfect example of the golden rule test discussed above in that the court 
held that in the beginning the intention of the taxpayer remained only to make profits from the 
sale of its sugar cane and therefore the sale of the land could not possibly constitute revenue in 
nature, but throughout the course of the sale of these pieces of land, the intention of the taxpayer 
had changed to such an extent that it became a form of business and therefore had to be 
classified as revenue in nature and therefore be included in the taxpayers gross income.120  
 
2.4.3. John Bell & Co (Pty) Ltd v SIR121 
In John Bell, the taxpayer owned property at a specific location, running its business 
from said location. During the course of the business, the company transferred its business to 
another company and thereafter relocated its principal place of business. As a result, the 
previous property was no longer required, and the directors intended on selling it at a later stage 
when the property market was in a more favourable position. Ten years later, the company 
agreed to sell the property to the then tenants who had been leasing the property. The Secretary 
 
117 1975 4 SA 177 (A). 
118 n 117 above, 210 – 214. 
119 n 117 above, 214. 
120 Croome (n 10) 90. 
121 1976 4 SA 415 (A). 
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of Inland Revenue included the proceeds of this sale in the taxpayer’s gross income, which was 
disputed.  
The court a quo held that the taxpayer had intended on selling the property at a profit 
and therefore ruled that it was to be included in the taxpayer’s gross income, which led to the 
appeal. The Appellate decision held that the mere fact that a taxpayer delays the sale of the 
property does not automatically change its intention. One must look at the reasons for the sale 
of the property in relation to the company’s business. The court found that any reasonable 
person would withhold the sale in order to obtain the highest profit they could, and as the 
company was not involved in any way with the sale of property in the ordinary course of its 
business, the proceeds constituted capital in nature, rather than revenue in nature.  
This ruling again shows a clear example of how the courts have begun moving towards 
a more teleological approach to the interpretation with regards to certain matters. If the court 
had followed a more literalist approach in this matter, there would have been strong possibility 
that it would have resulted in the proceeds falling within the taxpayers gross income, but by 
looking at the intentions of the taxpayer, and reading into the legislation, having regarding for 
reasoning behind such disposal, it came to the conclusion that it should rather constitute capital 
in nature.  
 
2.5. Application of the teleological interpretation 
2.5.1. History 
From a historical point of view, the Income Tax Act has existed for an extended period, 
having originated mainly from New South Whales, which was itself based on the English 
income tax legislation.122 As a result, it would have to be amended and updated throughout the 
years as times have changed and society has evolved.  
The definition of the gross income is a clear example of these changes and how the 
legislature has been required to amend and update the legislation over time. More specifically, 
if one is to look at the definition of gross income in the Act, while the beginning provision has 
remained the same over the years, one will see that there have been a number of amendments 
to the subsections of the definition. These amendments have been brought throughout the years 
 
122 Croome (n 10) 6. 
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as the times have changed, having the legislature ensure that the legislation correctly reflects 
the intended outcome of taxation in South Africa.    
 
2.5.2. Language 
It is clear, just from analyzing the definition of gross income, that the legislature was 
very careful and precise to ensure that it included all the necessary wording in order to include 
all the different forms of income and benefits, and that such amounts are included in a person’s 
gross income, while also being very clear and precise in stating what forms of money received 
are not to be included in a person’s gross income (now referred to as “capital gains tax”). While 
it seems like the legislature made the definition as clear and precise as possible, the above 
discussed cases clearly show that there is still much room for interpretation, which is why we 
have required the courts to clear up several concerns and uncertainties based on the different 
interpretations of the legislation.  
The purpose of this clarity is to ensure that taxpayers are clearly aware of what they are 
required to pay. The language can be seen as an extract from the literalist approach which has 
been used previously in the interpretation of legislation. As can be seen from the early cases as 
discussed above, the courts tended to favour a more literalist approach, but what can be seen 
here is that the teleological approach still incorporated the literalist approach to a certain extent 
by taking the language and wording of the legislation into account. This also falls in line with 
the contra fiscum rule in that a taxpayer can not be burdened with tax if it is not clearly stated 
in the legislation.  
What can be seen from the later cases as discussed above, while the courts do take 
cognizance of the wording used in the legislation, they are more willing to read into the 
legislation and not take a fully literalist approach, by looking at the wording, and then by 
looking at what would  have been intended by the language that has been used in the statute.   
 
2.5.3. Context 
When looking at the contextual element of the legislation and the reason for its 
implementation thereof, one will have to take into consideration the current economic position 
of South Africa, and the average standard of living for the average citizen residing in the 
country. A large percentage of the population is currently unemployed, with the latest statistic 
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at the time of writing being a shocking 30% as discussed in the Mail & Guardian publication.123 
As discussed in the article, this 30% unemployment rate quickly jumps to 38.5% if using the 
expanded definition of unemployment.  
It was extremely well articulated by Gutuza that the Income Tax Act does not make 
provision for conflict in the statute or multiple statutes.124 While Gutuza was dealing more with 
the application and conflict of tax treaties, the relevance is nonetheless still applicable to the 
Income Tax Act. When such circumstances arise, one will have to take into account the context 
and the purpose of the conflicting pieces of legislation, and then read them in light of the Bill 
of Rights so as to promote the spirit, purport and objects thereof.125 This has been done by the 
courts in the cases as discussed above, in which the courts have looked at the purpose of the 
legislation and what it purports to achieve, attempting to give effect to such purpose.  
 
2.5.4. Value 
Unemployment directly translates to homelessness as well as poverty, crime, disease 
and even death. The higher amount received by SARS each year can help assist and alleviate 
such problems in the country by injecting more money into government institutions such as 
public hospitals, police stations, schools and other areas such as road and environmental 
maintenance. This in turn assists people getting new jobs, living safer and healthier lives, and 
creates jobs for many people which has a direct positive effect on the community, society and 
economy.  
As can be seen from the discussions hereunder regarding the Income Tax Act and the 
Bill of Rights, the receipt of taxes directly influences and affects society in that the state is 
more capable of realizing these basic human rights which are found in the Constitution.  
 
2.5.5. Comparison 
South African tax legislation has been adopted from many sources over the years, but 
the primary source of the Income Tax Act finds its roots in English Law. While the Act may 
be the most important statute for tax in South Africa, it is not the only piece of legal framework 
 
123 Mail & Guardian online publication 2019. https://mg.co.za/article/2019-08-05-unemployment-in-south-africa-
is-worse-than-you-think (05-10-2019). 
124 Gutuza “Tax treaties, the Income Tax Act and the Constitution – trump or reconcile?” 2016 SA Merc LJ 480 
481.  
125 Silke “Tax payers and the Constitution: A battle already lost” 2002 Acta Juridica 282. 
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that exists. The best form of comparison when it comes to South African tax legislation is by 
looking at tax treaties, as tax treaties ensure that multiple countries’ tax statutes fall in line and 
comply with the necessary international requirements. There are also multiple tax treaties 
which have been entered into between South Africa and other countries to ensure that no one 
be subject to taxation in countries party to the treaty (“double taxation”).126 These treaties have 
to be signed and ratified by all countries involved (referred to as “bilateral” or “multilateral” 
treaties), and therefore it is clear that our tax legislation and treaties, for the most part, are in 
line with the international community.  
As has been stated by du Plessis, tax treaties have a dual nature.127 Firstly, they 
constitute an international agreement between the two (bilateral) or more (multilateral) 
contracting states. In addition to this international agreement, this treaty also becomes part of 
our domestic law. 128 One must still be aware though, such treaty does not become 
automatically enforceable. As confirmed by du Plessis, South African legislation is only 
implemented and enforceable once it has been approved by both the NA (National Assembly) 
and the NCOP (National Council of Provinces).129  
While these treaties should be ratified, this is not always seen as a necessity.130 As was 
seen in the case of Harksen v President of the Republic of South Africa,131 the court held that 
even though South Africa had not ratified the relevant Convention, the Convention itself was 
still enforceable. This reads in line with the Constitution which states that customary 
international law is law in South Africa unless it is inconsistent with our current legislation or 
the Constitution itself.132 A perfect example of case law in which the court enforced a treaty by 
looking at international law is the Secretary for Inland Revenue v Downing in which the court 
a quo interpreted the relevant tax provisions which were found in the treaty.133  By doing so, 
the court observed and applied the Model Tax Convention and held that it was enforceable in 
South Africa.134 This was accepted and applauded by the Appellate Division when held on 
appeal.  
 
126 du Plessis “Some thoughts on the interpretation of tax treaties in South Africa” 2012 SA Merc LJ 31 32.  
127 du Plessis (n 126) 33. 
128 du Plessis (n 126). 
129 du Plessis (n 126) 33.  
130 du Plessis (n 126) 44.  
131 2000 2 SA 825 (CC). 
132 s 232 of the Constitution. 
133 1975 4 SA 518 (A).  
134 the Model Tax Convention on Income and on Capital 2017. Obtained by the Organisation for Economic Co-
operation and Development, and organisation which has pieced together a number of international statutes and 
guidelines for international communities to follow.  
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3. The Income Tax Act and the Constitution 
The Constitution is the most important piece of legislation in South Africa. The interim 
Constitution was implemented in 1994 with the final Constitution being implemented in 1996. 
One of the most important chapters in the Constitution is the Bill of Rights.135 This chapter 
includes the most basic and important rights which every citizen in South Africa is entitled to. 
This ranges from the right to life,136 to the right to basic education as well as housing.137 As 
will be seen throughout the discussions hereunder, it will be clear how the inflow of taxes to 
the government directly correlate with majority, if not all the rights found within the Bill of 
Rights.  
One must always be aware of the hierarchy of legislation within South Africa. The 
Constitution is the most powerful piece of legislation in the country and therefore any 
legislation inconsistent with the Constitution is to be declared unconstitutional and 
unenforceable. In light of that, any statute is to be read and interpreted against the Constitution, 
and more specifically when such statute is in conflict with another piece of legislation. 138 
Before delving in to the relationship between the Income Tax Act and how it is or has 
been affected by the Constitution, I will briefly touch on some of the basic rights which I 
believe are mostly affected by the current Income Tax Act and the purpose of taxation in 
general.  
 
3.1. The Bill of Rights 
3.1.1. The right to equality139 
The right to equality, being the first right found within the Bill of Rights, is one of the 
most important sections which can be found. It states that everyone is equal before the and has 
the right to equal protection and benefit of the law. One of the most interesting provisions 
which can be found in this section states that discrimination can be defined as “fair”.140 Many 
may argue that there is no such thing as fair discrimination, but it has been proven to exist, as 
 
135 n 8 above.  
136 s 11 of the Constitution.  
137 s 29 and s 26 of the Constitution.  
138 McGregor (n 64).  
139 s 9 of the Constitution.  
140 n 139 above, ss 5.  
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was seen in the case of Minister of Finance v van Heerden in which the court had to determine 
what constituted fair discrimination when dealing with affirmative action.141  
In the van Heerden case, the court set out three requirements which need to be complied 
with in order for the discrimination to not be seen as unfair with regards to labour practices. 
The requirements are that: 
a) The measure must target a person or a category of persons who have been 
disadvantaged by unfair discrimination; 
b) The measure must be to advance or protect the abovementioned persons; and  
c) The measure must promote the achievement of equality.142  
One can see from the above three requirements that this mostly targets and attempts to 
further and advance persons who were previously disadvantaged during the era of apartheid.  
The main reason why the right to equality has any form of relevance within the context 
of tax law is the fact that not every person is taxed equally. The larger a taxpayer’s annual 
income, the higher a percentage he is taxed. This is clearly a form of inequality or 
discrimination, but can such discrimination be justified? This can be answered in the 
affirmative. The more that a taxpayer earns, the more he should be required to pay, 
proportionality to his income. This alleviates the pressures which would otherwise be placed 
on the poorer taxpayers who require that money much more than the richer taxpayers. 
 
3.1.2. The right to property143 
The right to property is one of the rights which could be most affected by the 
implementation and enforcement of tax. The provisions found in section 26 provide for steps 
to be taken by the state to ensure that all persons, and more specifically persons who have been 
disposed of property as a result of past discriminatory practices are provided with adequate 
property and land.  
The state is required to ensure redress for the abovementioned persons, and one of the 
best ways to ensure that the state is capable of exercising its duties in this respect is to obtain 
tax from taxpayers. This provides the state with capital in order to realize these rights of South 
African citizens in need.  
 
141 2004 6 SA 121 (CC).  
142 n 141 above, 157.  
143 s 25 of the Constitution. 
31 
 
3.1.3. The right to adequate housing144 
The right to adequate housing is one of the more important yet rather basic rights which 
can be found in many countries. According to the Constitution, the State is required to take 
reasonable steps in order to achieve the realization of this right.145 This means that the State 
must implement and enforce any relevant legislation which it believes will assist in providing 
all South Africa citizens with housing. This, as is clear from the current state of the economy 
as well as the average standard of living, is not the case in South Africa, and this right is not 
being realized to its fullest extent.146  
Taxing of individuals as well as companies and close corporations assists one of the 
best ways in which the State can attempt, to the best of its abilities, to realize this right. The 
more revenue that the State receives each financial year, the more money can be injected into 
the economy and the development of RDP housing in the communities and townships which 
require it the most.147  
 
3.1.4. The right to health care, food, water & social security148 
Section 27 of the Constitution includes the following: 
(1) Everyone has the right to have access to – 
 
(a) Health care services, including reproductive care;  
(b) Sufficient food and water; and 
(c) Social security, including, if they are unable to support 
 themselves and their dependents, appropriate social assistance.  
 
(2) The state must take reasonable legislative and other measures, 
within its available resource, to achieve the progressive realization of each 
of these rights. 149 
 
144 s 26 of the Constitution. 
145 n 141 above, ss 2.  
146 Maas “Rental housing as adequate housing” 2011 Stell LR 759 762. 
147 The Reconstruction and Development Programme, a programme implemented by the African National 
Congress in an attempt to ensure that all persons have access to adequate housing.  
148 s 27 of the Constitution. 
149 ibid.  
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These rights do not merely occur. The state is required to spend both time and 
money in order to realize these rights. This is again a situation where the more money that 
SARS is capable of receiving per year, the more money the government will have to inject 
into the realizing of these rights, resulting in better standards of living, effectively realizing 
all other relevant rights as found in the Bill of Rights.  
 
3.1.5. The right to education150 
The right to education a right which is directly affected by the income which is received 
by the state. It is agreed that while this provision does allow for private education, such as 
independent educational institutions, this does not change the fact that majority of minor 
children in South Africa do not have the means to attend a public school which meets the 
required educational standards. Not only are they limited to attending a public school, but they 
are also limited to attending a public school in their close proximity as they do not have any 
means to reach a school which is further than walking distance.  
The state is therefore required to provide these persons with the appropriate schooling 
in order for them to achieve a sufficient standard and/or level of knowledge and education. In 
order to realize this right to the best of the State’s ability, it requires money in order to develop 
and maintain such educational institutions. As a result of these limitations to students together 
with the lack of funding available to the State, the quality of education is much lower than what 
is to be expected.151 
 
3.2. The effect of the Income Tax Act on the Bill of Rights 
The Income Tax Act, while not directly incorporated in order to realize the rights as 
found in the Constitution, does indeed have quite an impact on such rights, just in a more 
indirect manner. The Act ensures that the correct amount of revenue is paid to the State every 
financial year. This money is not used in the private sector but is rather injected into the 
economy. The revenue, besides being used to pay salaries of government workers, which in 
itself assists an extremely large portion of the South Africa population, is put towards ensuring 
that government services and facilities are maintained.152  
 
150 s 28 of the Constitution.  
151 Isaacs “Realising the right to education in South Africa: Lessons from the United States of America” 2010 
SAJHR 356 361. 
152 Silke (n 125 above) 308-309. 
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These services and facilities include hospitals, police stations, schools and the 
maintenance of property such as public roads and buildings. With regards to the hospitals, 
police stations and schools, the larger amount of money that is paid towards these services, the 
better the facilities are, the more people can be employed and the better educated and trained 
these people will be. These facilities will also be able to provide better training for the 
employees in order for them to do their job effectively.  
As has been discussed, the more money that the State has, the more money it can invest 
into developments such as RDP housing. While the State will not be able to provide everyone 
with a house, the more money it receives the more houses it can build. Additionally, the more 
public maintenance that the State carries out, the more people it is required to employ. 
Therefore, the more the State maintains, the more jobs will be created as a result.  
 
4. Conclusion  
We have now reached the end of our discussion regarding the interpretation of South 
African legislation and more specifically that of the Income Tax Act. While it may seem as if 
we have discussed a large portion of the Income Tax Act, it must be kept in mind that we have 
only dealt with a single provision of the definition’s clause, covering roughly a single page of 
over 1078 pages together with all the amendments which have been implemented over the 
years.  
It is clear from our discussions that the Income Tax Act has come a long way with many 
issues and disputes having arisen during the course leading us to the current point in our law. 
We have seen that the courts have dealt with many cases where ambiguity existed in the Act, 
providing the taxpayer with an immense benefit in being able to avoid paying taxes which were 
intended by the legislature to be paid to SARS. What we have seen is that due to the principle 
of legality, the presumption that legislation does not apply retrospectively and the contra fiscum 
rule, our courts have not been able to rule against the taxpayer in such situations, but the courts, 
working together with the legislature, have ensured that the same dispute would not arise again 
by bringing clarity to the situation by adding the relevant wording and phrases to the legislation. 
The additions of these words have been placed merely for clarity and to ensure that all the 
necessary bases have been covered in order to enforce what the legislature clearly intended at 
the time of the implementation of the legislation.  
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We have discussed the different forms of interpretation which have found application 
in South African law, namely literalism, purposivism and the teleological approach which have 
found the most application in the courts. We can see that to a large extent, and more specifically 
to the area of tax law in South Africa, the courts still prefer a literalist approach to the 
interpretation of the Income Tax Act as the courts tend to apply the direct and literal wording 
and text that is written in the Act. That being said, it can also be seen that the courts are moving 
towards a more teleological approach of the interpretation of the Act by looking at the 
necessary elements of the teleological approach, and by looking at what the legislature actually 
intended to occur as a result of the text and meaning thereof. Although the courts are unable to 
enforce such intentions of legislature in the cases at hand, the courts and legislature have 
ensured that the legislation is amended to correctly reflect what is intended. While these 
amendments have not occurred in the early passages of the definition of gross income, one will 
see that there have been a number of amendments to the sub sections that follow throughout 
the years. This is in accordance with the changing of the times, the interpretations which have 
been applied to the legislation, as well as the applicability of the contra fiscum rule in order to 
ensure that taxpayers are properly taxed.  
Having applied the teleological approach to the matter at hand, with such interpretation 
of legislation becoming the most common and favourable approach, I do not believe that it has 
reached its height when it comes to the interpretation of the Income Tax Act, although such 
interpretational theory is definitely desirable, especially for legislation as important as the Act 
which affects as many people.  
My suggestion is that the intentions of the legislature should be included in the 
Preamble of the Act in order to assist the courts with the interpretation of the Act when a dispute 
arises, alleviating the pressures on the court to determine the reasoning for a specific provision 
found in the Act. If the Preamble was to truly reflect the purpose of the statute and the intentions 
of the Legislature, it would assist our courts in the interpretation thereof, and would also open 
the doors to an easier approach in order to apply the teleological interpretation.  
This Preamble should break down what the Act is for and what it targets, and it should 
then proceed to set out the rights which are to be realized by the paying of taxes. It should 
provide a breakdown of how the receipts are to be distributed to the State and how different 
areas of the economy would benefit from such taxes. This might not necessarily promote people 
to pay their taxes, but it will assist with the clarity and the reasons why they should pay their 
taxes, as well as assist the courts to enforce the specific provisions due to the clarity thereof. 
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This clarity will also alleviate the pressure on the courts, by reducing the number of disputes 
which arise and preventing as many matters from reaching court.  
I therefore believe that while there have been many improvements to the Income Tax 
Act throughout the years by way of amendments and precedents created by the courts, there is 
still much to be desired. The courts are mostly heading in the correct direction with regards to 
the interpretation of the Act but should be applying a more direct approach by using the 
teleological approach rather than ruling in favour of the taxpayer and then attending to the 
amendment of the necessary provisions of the Act. This assistance can be done by way of the 
implementation of the legislature in the Preamble as discussed above. This will not only 
promote the correct form of interpretation and move away from the old and outdated literalist 
approach to interpretation, but it will also start slowly preventing taxpayers from looking for 
ways to avoid their tax, thereby injecting more revenue into the government and directly 
benefiting the South African population and economy as a whole.   
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